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Piocedi 
biates 30 
protection this yean Sectibil 8, one of 
the most relevant parts (and vdth 
much room for interpretation) cov- 
ers the prohibition a^ii^ kickbadcs 
and unearned fees. Some originaton 
may tmwittingly be breaking RESPA's 
laws. Ingenuously providing gifts in 
exchange for customer leferrals-^an 
illegal practice. RESPA violations can 
lange from warnings to Ones and 
even Jail time, so take the time to 
familiarize yourself with the particu- 
lars of tills section. 



The statute begins, "No person 
shall give and no person shall accep^t 
any fee^ Mckbad^ or thing of value 
pursuant to any agreement or imder- 
standtng, oral or otherwise, that 
business incident to or a part of a real 
estate settlement service involving a 
federally related mortgage loan shall 
be referred to any person." The mes- 
sage is simple: do not, imder any cir- 
cumstances, §lve any sort of fee or 
gift to anyone for referring cus- 



PA penalizes originators 
special consideration to 
for that matter, customers, 
providing r^eirab. 
guidelines d^ne "thing of 
f as any payment, advance, 
loan, service, or other consid- 
eration. This covers a lot of ground. 
You are prohibited firom giving 
incentives for referrab, and that 
includes monetary gifts, personal 
services (such as putting their name 
on your fliers), and preferential treat- 
ment. It also includes creating the 
illusion of employment to mask 
referral fees, for example: paying an 
agent $100 to stuff envelopes. 

Can you still have an end-of-year 
party for your clients? Of coiuse — 
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but be sure that you invite thein all^ 
not just those who ofiet referrals. 
Can you hold a contest and only 
ent» the names of agents who gave 
refeirals? Absolutely not. This would 
be a blatant InMngement of RESPA. 
You can, however, send nominal 
thank-you gifts after a closing. 
Holiday gifts are also acceptable as 
long as you send tfaem to all of your 
customers or agents, and as long as 
everyone receives the same thing. 
For eTcample, It would be reasonable 
to send a box of chocolates to every- 
one in your database. But, to send 
them only to those who gave you 
referrals (or even sending bigger 
candy boxes) would be a violation. 

Shared Advertising 

Shared advertising space is a 
tempting way to reward real estate 
agents, builders, and financial repre- 
sentatives for adding to your referral 
base. However, be aware that these 
actions fall under KESPA's "thing of 
value* guideline. If you create a flier 
or rent billboard space, Include a 
business partner on it, and do not 
charge the other party, you are break- 
ing the law. RESPA states that you are 
in violation unless each party pays a 
pro-rata share based upon the cost of 
the item (as opposed to the value). 

Mariieting Material 

According to RESPA, you are enti- 
tled to create promotional materials 
with your name on them in order to 
generate new refenals and keep in 
contact with past clients; Coffee 
mugs, pens, calendars, notepads — 
these are all acceptable items. 
Violations occur when you provide 
izuterlals with an agent's name for 
the agent to use in their own busi- 
ness, because this can be a "thing of 
value" that offsets marketing expens- 
es that they would otherwise incur. 
Agents may like to receive personal- 
ized address labels or pens for their 
use with customers, but these items 
are prohibited under RESPA— stick to 
materials printed with your name 
exclusively, 

Consemer Gifts 

The Issue of customer referral gifts 




Where do you go for questions about RESPA? ore some conlads that will kai you in 
the right direction. 

Ihe RESPA Web dte is full of Informofion obout recent chanoes^ rraulotiois, FAQs and 
new HUD recommendotiom.: Afi;p/4mir.W.{^v/offic8^^ 

The Americon Bar Assodalion Web site offers a lawyer search option that lets you search 
for lovnfers who wedoiize in red estote law: 
m^.ametorg^awyBrlocatar/searAlawyerMt^ 

For questions on a spedfic RESPA violation, contact HUD: 

Director, Interstate Ijind Sales/RESPA DMsmn 

Office ol Consumer and Regulatory Afhii5 

U^. Department of HoiBing and Urban Development 

Room 9146 

451 7lh Street, SW, 

Washington 20410 

Look online for bmdcs ond other moterials that wiO provide more Information on RESPA low. 



is still slightly unclear. These are 
reviewed by HUD on a case-by-case 
basis; it is always better to err on the 
side of caution. Qosing gifts are a 
fine way to thank a customer for 
their business. Holiday gifts are gen- 
erally allowed, as long as they are dis- 
tributed to all customers, not jiist 
those who give you refenals. 

Gifts come into question when an 
originator keeps a database of top 
referral sources and sends gifts to 
these consumers in recognition for 
their referred loans. If you want to 
acknowledge a referral, send a hand- 
written thank-you note or a booklet 
of your favorite recipes— if s person- 
al, dioughtftd, and (imUke free bas- 
ketball tickets) won't get you into 
any trouble. 

Review Process 

Nearly 1,000 cases of RESPA viola- 
dons were investigated in 2003, and 
that number is expeaed to rise in 
2004. For that reason, RESPA enforce- 
ment staff have tripled, and more 



attention is being diverted to RESPA 
violators. In a 2003 annoimcement, 
John C. Weicher, HUD Assistant 
Seaetary for Housing and Federal 
Housing Commissioner stated, 
''Business practices that are intended 
to skirt the anti-klckback provisions 
of RESPA will not be tolerated." 

While some complaints filed 
come from consumers or federal 
agenda (such as the Federal Tirade 
Commission or Internal Revenue 
Service), the majority are from com- 
petitors. 

If you are 'accused of a RESPA vio- 
lation, be prepared to prove that the 
"thing of value" you provided was 
not contingent on a business 
exchange. The RESPA Web site offers 
several guidelines designed to edu- 
cate you as to ^^t is or is not legal, 
including an "affiliated business dis- 
closure statement format" outlining 
referral relationships. Use this infor- 
mation to keep yoiu: transactions 
legitimate. lb determine whether 
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They may seem harmless, but the following m just a few 
extmipiss of whot would be illegal If provided as o reword/recog- 
nition for refmob: 

Gtfl certificotes for store merchandise 
Paying real estate a^nts to do tosks such cb flBlng 
out loan aiqslicntions onlme 
Reohor Ivndieon or open-house lunch 
Filers whhogenfs name induded (provided without cost to 
the agent) 

llieater or sporfing-event tickets 
An BOO telephone tine thol on ogent con use at no cost 
Items with the agents nome on them 
Appreciation party 
Free virtuoi-home toun or softwore 
Trovel vouchoR 
Wine and cheese basket 



Golf toumamenl with dinner ond prizes 
Mogadne 
Spa day 



IF 




HCL Finance, Inc 

Home of iWDoc^i^ri^i il; . 
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CONTINUED FROM PAGE 94 

your practices are permissible under RESPA, consult an 
experienced attorney. The American Bar Association can 
recommend attorneys with a specialty In RESPA law. 

Remember: it takes two to tango. If you are caught vio- 
lating RESPA, any agents you were involved with will 
most likely face fines as well. In a recent case In Atlanta, 
Ga.; real estate agents were forced to turn over a total of 
$9,200 to customers who were referred to originators in 
exchange for kickbacks. The originators involved settled 
their case for $15,000. Should an agent ever approach you 
for anything prohibited under RESPA, mn the other way 
and report them. It is possible that they are already break- 
ing the law with someone else. 

Once RESPA is apprised of possible inMngements, the 
RESPA enforcement department will review the incident 
and the circumstances carefully, and act on it appropri- 
ately. Warnings, fines of up to $10,000 per individual, or 
imprisonment (up to one year) are determined based on 
many variables, Including the number of transgressions 
and the nature of the bxisiness plan. Be aware that indi- 
vidual dvil court cases have a one-year statute of limita- 
tions, -onr 
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